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1909.1 EGGBORN V. BOARD OF SUP'rS OF CULPEPER CO. 955 

Eggborn V. Board of Sup'rs of Cl'lpeper County. 

Jan. 14, 1909. 
[63 S. E. 424.] 

Counties (§ 178*) — Securities — Proceedings Preliminary to Issue of 
Bonds — Elections. — The charter of the town of Culpeper, a municipal 
corporation, exempts persons and property within such town from 
road tax while the town shall, at its own expense, keep the streets 
in order. Act March 8, 1906 (Laws 1906, p. 105, c. 107), provides for 
the issuing of county bonds for permanent road improvements in 
the magisterial districts of the counties of the state, and section 19 
(page 100) of that act provides that no voter shall be allowed to vote 
in said election who resides and is a voter in a town exempt from 
road tax. An election was ordered to determine whether a board of 
supervisors should issue bonds to macadamize certain roads in a 
designated district, and the order further provided that the residents 
and property in the town of Culpeper should be liable to taxation for 
the payment of the bonds, should they be issued, notwithstanding that 
residents of the town were exempt from ordinary road tax, provided, 
however, that a separate poll shall be opened for the qualified voters 
of the town on the question submitted. It was agreed between the 
council of the town and the board of supervisors that the council 
would waive the exemption of property within the town from taxation 
provided the board would devote a certain portion of the proceeds of 
the bonds to macadamizing certain of its streets. At the election 
held, no separate poll was opened for the voters of the town, and 
the election resulted in the requisite majority for the issuance of the 
bonds. Held, that the bond issue would be invalid, and that the 
issuing or disposing of the bonds might be enjoined. 

[Ed. Note. — For other cases, see Counties, Dec. Dig. § 178.*] 

Appeal from Circuit Court, Culpeper County. 

Action by E. J. Eggborn against the Board of Supervisors of 
Culpeper County. Judgment for defendant, and plaintiflf ap- 
peals. Reversed. 

Grimsley & Miller, for appellant. 
Edwin H. Gibson, for appellee. 

Whittle, J. This appeal is from a decree dismissing the bill 
filed by the appellant, E. J. Eggborn, a resident and taxpayer of 
the town of Culpeper, to enjoin the appellee, the board of su- 
pervisors of Culpeper county, from issuing or disposing of 
$60,000 of bonds, executed for the purpose of macadamizing and 

♦For other cases, see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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permanently improving the public roads of Catalpa district in that 
county. The bill contains the alternative prayer that, if the court 
should be of opinion that the bonds might lawfully be issued, 
then that it would declare the persons and property within the 
corporate limits of the town of Culpeper (which constitutes a 
part of Catalpa district) exempt from the tax imposed for their 
payment, and enjoin the board of supervisors from levying any 
part of such tax upon them or their property. 

The proceeding sought to be enjoined was had under an act 
approved March 8, 1906, "to provide for the issuing of county 
bonds for permanent road improvement in the magisterial dis- 
tricts of the counties of the state." Acts 1906, p. 105, c. 107. 

On the petition of the board of supervisors the circuit court 
directed the opening of a poll to take the sense of the qualified 
voters of the county on the question whether the board should 
issue bonds to an amount not exceeding $60,000 for the purpose 
of m.acadamizing certain designated roads in Catalpa district. 

The order likewise contains the following provision : "For the 
purpose of this order the residents of the town of Culpeper and 
the property located within the corporate limits thereof, said 
town being a part of Catalpa magisterial district, shall be held 
liable to taxation for the payment of said bonds, should they be 
issued, notwithstanding that said town may keep its streets in 
order, and said residents be exempted from ordinary road tax 
by reason thereof. Provided, however, that a separate poll shall 
be opened for the purpose of taking the sense of the qualified 
voters of said town on the question herein directed to be sub- 
mitted." 

After the entry of the foregoing order it was agreed between 
the council of the town and board of supervisors that the council 
would waive the exemption relieving the property within the 
town from taxation, provided the board would devote a part of 
the proceeds of the bonds to macadamizing certain of its streets. 
At the election, held by order of the court, no separate poll 
was opened for the voters of the town, as directed by the order ; 
but the judges of election of Catalpa precinct, which is the regular 
precinct for the voters of the entire district, received and de- 
posited in one ballot box all votes cast at that precinct, whether 
the voters resided within or outside the corporate limits of the 
town. 

The election resulted in the requisite majority "for bond is- 
sue." Nevertheless the agreed facts show that a large number of 
persons were influenced to, vote for the issue of the bonds on 
the supposition that the property in the town (which composed 
more than one-half of the taxable values of the entire district) 



1909.] EGGBORN V. BOARD OF SUP'rS OF CULPEPER CO. 957 

was liable to taxation along with the other property of the district 
for the payment of the bonds. 

At the hearing of the cause the circuit court held that the pro- 
posed bonds were valid, and that the property within the town was 
ratably subject to taxation for their payment, and decreed ac- 
cordingly. 

The town of Culpeper is a municipal corporation, duly char- 
tered under the laws of the state; and section i7 of the charter 
declares that the persons and property within the town shall be 
exempt from road tax so long as the town shall, at its own ex- 
pense, keep its streets in order, a requirement with which it has 
long complied. 

It is insisted by the appellee, however, that the exemption must 
be construed with reference to the ordinary district road tax, 
existing at the date of the charter, for working and keeping in 
order and repairing the public roads and bridges in the district, 
and not to the establishment and permanent improvement of 
public roads as contemplated by the act of March 8, 1906, by 
virtue of which this proceeding was had. But the argument, in 
favor of the suggested limitation with respect to the exemption 
loses its cogency when considered in the light of the proviso 
found in section 19 of the last-named act, namely, "that no voter 
shall be allowed to vote in said election who resides and is a 
voter in a town exempt from road tax." 

It will be observed that the action of the circuit court in di- 
recting a poll to be opened to take the sense of the voters of the 
town on the question of bond issue utterly ignores the forego- 
ing provision. 

Nor can we agree to the' proposition that the bontl issue is 
valid though the property of the town should be held to be ex- 
empt. The order of the court and the agreed facts both show 
that the poll was held, and the vote cast, on the theory and in the 
belief that the town was to participate in the benefits and bear 
a corresponding portion of the burdens of the bond issue. These 
salient features of the transaction are so correlated, both by the 
order of the court and the action of the voters in pur.suance 
thereof, as to be inseparable, and they must stand or fall together. 

The election was not held agreeably to the mandatory require- 
ment of the statute, and for that reason was illegal and the bond 
issue invalid. 

The decree appealed from is therefore erroneous, and this 
court will enter such decree as the circuit court ought to have 
entered declaring the election undue, and will enjoin the appellee 
from disposing of the bonds. 

NOTE. — There is a question involving the constitutionality of 
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the act which was not raised in the case, and upon which we ex- 
press no opinion, to which attention ought, however, to be called. 

As we have seen, section 19 denies to voters residing in the 
town the right to vote in such election. Nevertheless section 24 
provides that "a tax shall be levied on all property liable to state 
tax in such magisterial district" to pay the interest on the bonds, 
and to create a sinking fund to retire the principal at maturity. 
Quaere : Are these features of the act repugnant to section 6 
of our Bill of Rights, which declares : "That all elections ought 
to be free ; and that all men, having sufficient evidence of per- 
manent common interest with, and attachment to, the community, 
have the right of suffrage, and cannot be taxed, or deprived of, 
or damaged in their property for public uses, without their own 
consent, or that of their representatives duly elected, or bound 
by any law to which they have not, in like manner, assented for 
the public good"? 

Reversed. 

Note. 

It was pointed out in an editorial last month (14 Va. Law Reg. 894) 
that grave doubts exist as to the constitutionality of this statute on 
the ground that it conflicts with the Bill of Rights. In this editorial 
will be found references to other places in the "Law Register" where 
this question has been discussed. The concensus of opinion seems to 
be that this is taxation without representation, and hence the stat- 
ute is void as contravening the Bill of Rights. 



Louisa County v. Yancey's Trustee ct al. 

Jan. 21, 1909. 
[63 S. E. 453.] 

1. Appeal and Error (§ 356*). — Requisites for Transfer of Cause — 
Writ of Error — Effect. — Where a writ of error granted by the Su- 
preme Court of Appeals to the circuit court is perfected within the 
time prescribed by law, it is no ground for dismissing the writ that 
a Writ of error from the circuit to the county court was not perfected 
in time; but the court has jurisdiction to review the action of the 
circuit court, and, if that court did not have jurisdiction, to reverse its 
judgment and order a proper judgment, but, if it appears that the 
circuit court had jurisdiction, the Supreme Court of Appeals will pass 
on the errors assigned in the petition for a writ of error to that court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
1926; Dec. Dig. § 356.*] 

♦For other cases, see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 



